CARL A. SINDERBRAND
csinderbrand@axley.com
(608) 260-2472

April 12, 2017
Honorable Valerie L. Bailey-Rihn
Dane County Circuit Court, Branch 3
Dane County Courthouse
215 South Hamilton Street
Madison, WI 53703
RE:

Clean Wisconsin, et al. v. DNR, Case Nos. 16-CV-2817, et seq.

Dear Judge Bailey-Rihn:
Enclosed please find Petitioners’ Notice of Motion and Motion for Fees and
Costs, together with a supporting brief and affidavits.
Thank you for your attention to this matter.
Sincerely,
AXLEY BRYNELSON, LLP
Electronically signed by Carl A. Sinderbrand
Carl A. Sinderbrand
CAS:sal
Enclosures
cc:
Jennifer L. Vandermeuse, Assistant Attorney General
Attorney Robert L. Fassbender
Attorney Kathryn Nekola
Dr. Frances Rowe
Mr. Tom Kunes

Case Number No. 16-CV-2817

STATE OF WISCONSIN

CIRCUIT COURT
Branch 3

DANE COUNTY

CLEAN WISCONSIN, INC.
634 West Main Street, Suite 300
Madison, WI 53703
and
PLEASANT LAKE MANAGEMENT DISTRICT
P.O. Box 230
Coloma, WI 54930,
Petitioners,

Case Nos. 16-CV-2817
16-CV-2818
16-CV-2819
16-CV-2820
16-CV-2821
16-CV-2822
16-CV-2823
16-CV-2824

v.
Case Code: 30607
Administrative Agency Review

WISCONSIN DEPTARMENT OF
NATURAL RESOURCES,
101 South Webster Street
Madison, WI 53707,
Respondent.

NOTICE OF MOTION AND MOTION
FOR FEES AND COSTS UNDER WIS. STAT. § 895.044

TO:

Attorney Jennifer L. Vandermeuse
Wisconsin Department of Justice
P.O. Box 7857
Madison, WI 53707-7857
PLEASE TAKE NOTICE that the Petitioners will move the Court, the Honorable

Valerie L. Bailey-Rihn presiding, on the 26th day of April, 2017, at 1:30 p.m., at the Dane
County Courthouse, 215 South Hamilton Street, Madison, Wisconsin, for an order awarding
Petitioners their attorneys’ fees and other costs incurred in connection with Respondent’s motion
to dismiss, pursuant to Wis. Stat. § 895.044. The grounds for this motion are set forth in
Petitioners’ accompanying brief and affidavits.
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Dated this 12th day April, 2017.
AXLEY BRYNELSON, LLP
Electronically signed by Carl A. Sinderbrand
Carl A. Sinderbrand
SBN: 1018593
Attorneys for Petitioners
2 East Mifflin Street, Suite 200
P.O. Box 1767
Madison, WI 53701
Tel. 608-257-5661
Fax 608-257-5444

Electronically signed by Kathryn Nekola
Kathryn Nekola
SBN: 1053203
Attorney for Clean Wisconsin, Inc.
634 W. Main Street, Suite 300
Madison, WI 53707
Tel. 608 251-7020 ext. 14
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STATE OF WISCONSIN

CIRCUIT COURT
Branch 3

DANE COUNTY

CLEAN WISCONSIN, INC.
634 West Main Street, Suite 300
Madison, WI 53703
and
PLEASANT LAKE MANAGEMENT DISTRICT
P.O. Box 230
Coloma, WI 54930,
Petitioners,

Case Nos. 16-CV-2817
16-CV-2818
16-CV-2819
16-CV-2820
16-CV-2821
16-CV-2822
16-CV-2823
16-CV-2824

v.
Case Code: 30607
Administrative Agency Review

WISCONSIN DEPTARMENT OF
NATURAL RESOURCES,
101 South Webster Street
Madison, WI 53707,
Respondent.

PETITIONERS’ BRIEF IN SUPPORT OF
MOTION FOR FEES AND COSTS UNDER WIS. STAT. § 895.044

INTRODUCTION
Petitioners have incurred substantial attorneys’ fees and costs to defend against the
motion to dismiss filed and pursued by Respondent, Department of Natural Resources (“DNR”).
That motion was denied by the Court on March 16, 2017. Petitioners now respectfully request
that the Court grant their motion for fees and other costs, pursuant to Wis. Stat. § 895.044.
Petitioners are entitled to such relief as a prevailing party because DNR or its attorney knew or
should have known that its motion was without any reasonable basis in law or equity and could
not be supported by a good faith argument.
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Petitioners’ counsel provided a “safe harbor” letter to counsel for DNR, dated
December 20, 2016, requesting that DNR withdraw its motion and advising that Petitioners
would seek frivolous action attorneys’ fees under Wis. Stat. § 895.044. Sinderbrand Affidavit,
Exhibit 1. DNR failed and refused to timely withdraw its Motion to Dismiss. Id., Exhibit 2.
Petitioners are entitled to their attorneys’ fees and costs because under no circumstances could
DNR prevail in its motion, as a matter of law.
ARGUMENT
I.

PETITIONERS ARE ENTITLED
WIS. STAT. § 895.044
A.

TO AN

AWARD

OF

ATTORNEY FEES

AND

COSTS UNDER

Petitioners Have Complied with the Procedural Requirements of Wis. Stat.
§ 895.044.

Wisconsin Statute § 895.044 states, in relevant part:
(1) A party or party's attorney may be liable for costs and fees under this section for
commencing, using, or continuing an action . . . . to which any of the following applies:
*
*
*
(b) The party or the party's attorney knew, or should have known, that the . . .
defense ... was without any reasonable basis in law or equity and could not be supported
by a good faith argument for an extension, modification, or reversal of existing law.
(2) Upon either party's motion made at any time during the proceeding or upon
judgment, if a court finds, upon clear and convincing evidence, that sub. (1)(a) or (b)
applies to an action . . . . commenced or continued by a defendant, the court:
*
*
*
(b) Shall, if a withdrawal or correction under par. (a) is not timely made, award to
the party making the motion, as damages, the actual costs incurred by the party as a result
of the action, . . . including the actual reasonable attorney fees the party incurred,
including fees incurred in any dispute over the application of this section.

A motion under Wis. Stat. § 895.044(2) may be made at any time during the proceeding.
An award of costs and fees is appropriate under Wis. Stat. § 895.044 (2)(b) because DNR
was served with a safe harbor letter on December 20, 2016, shortly after the motion was filed
and before Petitioners incurred substantial fees defending against the motion. Sinderbrand Aff.,
Exh. 1. Respondent declined to withdraw its motion, based on its absurd argument that the terms
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“cumulative” and “individual” were undefined and meant the same thing. Id., Exh. 2. At the
hearing on March 16, 2017, the Court denied the DNR’s Motion to Dismiss in its entirety, based
on Petitioners’ defenses to the motion.
Frivolous claims waste the time and resources of the judicial system. In this case, DNR’s
Motion to Dismiss, which lacked any reasonable basis in law, caused Petitioner to incur
unnecessary costs and attorney fees.

In January 2011, the Wisconsin Legislature

enacted Wis. Stat. § 895.044, to deter frivolous claims that cause a significant drain on resources
and waste time. Consequently, the statute provides for a mandatory award of attorney fees and
costs if the court finds the action was commenced or continued in bad faith, or if the party “knew
or should have known” that the action was without any reasonable basis in law or equity.
See Wis. Stat. § 895.044(1)(a) and (b).
B.

DNR’s Motion to Dismiss Relied on False Assumptions, Erroneous
Arguments, and Misapplication of the Law.

DNR’s motion relied exclusively on § 281.34(5m), which on its face only applies if the
petition attempts to challenge DNR’s failure to “consider” cumulative impacts in conjunction
with “existing” wells. 1 On its face, there is nothing in the Petitions that limit the challenges to a
failure to consider cumulative impacts with existing wells. To the contrary, each of the petitions
alleges failure to protect Public Trust waters for “individual and cumulative” effects.
DNR’s motion necessarily was based on the frivolous argument that “individual” and
“cumulative” mean the same thing, arguing that Petitioners did not define those terms. In fact,
under common dictionary definitions, they are mutually exclusive terms that cannot mean the
same thing.
1

In addition asserting that § 281.34(5m) deprived the Court of jurisdiction, it argued that § 281.34(5m)
was an exception to the waiver of sovereign immunity. However, these are essentially the same
argument, as they both rely on DNR’s fundamentally flawed arguments regarding the allegations in the
Petitions and the scope of § 281.34(5m).
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Additionally, the Petitions do not limit those cumulative effects to other existing wells,
and do not preclude impacts that are cumulative to other sources of impacts (e.g., stream
diversion, climate). To the contrary, DNR’s own documents show that in three of the cases,
DNR evaluated the cumulative effect of, inter alia, the three proposed wells. In the Frozene
case, DNR evaluated the impacts of the proposed well with another not-yet-existing well. And
in the Laskowski case, DNR considered the effect of the proposed well with impacts from stream
diversions for cranberry operations.
Finally, a motion to dismiss is a claim screening tool, which can only be granted if there
are no circumstances under which the petitioner can prevail, liberally construing the pleadings in
favor of the petitioner. See, e.g., Meyers v. Bayer AG, 2007 WI 99, ¶ 21, 303 Wis. 2d 295, 735
N.W.2d 251. DNR’s motion, however, at best only sought to preclude an argument, construing
the Petitions narrowly against Petitioners.
For each of these reasons, individually and collectively, DNR and its attorneys knew or
should have known that their argument was false and frivolous. 2
II.

PETITIONERS’ REQUESTED FEES ARE REASONABLE AND APPROPRIATE.
Petitioners’ motion requests an award of $9,545.00 in attorneys’ fees through the date of

the hearing on the motion to dismiss, together with statutory costs. The basis for these fees is set
forth in the Affidavits of Carl A. Sinderbrand and Kathryn Nekola. These affidavits reflect a
modest, lower-than-standard billing rate for both attorneys, and a reasonable amount of time
spent performing work exclusively for responding to DNR’s motion to dismiss.
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DNR’s motion also improperly relied upon broadly inclusive interpretation of the term “consideration”
in § 281.34(5m) to include action as well as evaluation, contrary to both Lake Beulah and the principle
that an exception to access to court must be narrowly construed. However, the Court need not address
this error to find that the motion was frivolous.
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The exhibits to the supporting affidavits include attorneys’ fees through the motion
hearing. However, § 895.044(2)(b) also calls for the award to include fees incurred in any
dispute over the award of fees.

Prior to filing this motion, Attorney Sinderbrand again

communicated with counsel for DNR, to determine whether we could agree on a fee amount.
DNR rejected that effort.

Accordingly, Petitioners’ motion also requests the award of an

additional amount associated with this motion, to be determined at the hearing on this motion.
CONCLUSION
For the reasons stated above, Petitioners Clean Wisconsin and Pleasant Lake
Management District respectfully request the Court GRANT their motion for attorneys’ fees in
the amount of $9,545.00 and costs, plus an additional amount of fees incurred by Petitioners in
connection with this motion.
Dated this 12th day April, 2017.
AXLEY BRYNELSON, LLP
Electronically signed by Carl A. Sinderbrand
Carl A. Sinderbrand
SBN: 1018593
Attorneys for Petitioners
2 East Mifflin Street, Suite 200
P.O. Box 1767
Madison, WI 53701
Tel. 608-257-5661
Fax 608-257-5444

Electronically signed by Kathryn Nekola
Kathryn Nekola
SBN: 1053203
Attorney for Clean Wisconsin, Inc.
634 W. Main Street, Suite 300
Madison, WI 53707
Tel. 608 251-7020 ext. 14
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